
 

 

 

 

           

 

18 January 2019 

 

 

Dear Neil 

Thank you for the opportunity to respond to the LSB’s consultation on new IGRs and the associated 
statutory guidance.  We welcome the LSB’s intention to provide more certainty about the extent to 
which regulatory and representative functions must be separated. In particular, we support the 
proposals that the regulatory body must determine its own governance, structure, priorities and 
strategy and that ARs must not participate in the appointment or termination of regulatory Board 
members. We consider that these proposals clarify significantly the boundary between regulatory 
and representative functions.  

However, we do have concerns about: 

a. the drafting of some of the proposed Rules, in particular the use of language that differs 
from the Legal Services Act 2007 (“LSA”); 

b. the LSB’s view on what are (or are not) regulatory arrangements and the subsequent impact 
on the approach to delegation; and  

c. the lack of detail about the assurance role that ARs will have. We consider that clarity about 
this is key to reducing the likelihood of disagreements about an AR’s legitimate 
responsibility. Our view is that the LSB has not provided sufficient clarity about the 
relationship between the LSB’s oversight role and an AR’s assurance role. Without this, there 
are likely to be continuing disputes about what type of information should be provided to 
the AR by the regulatory body. 

Annex A sets out our detailed response to the consultation questions on: whether we agree that the 
proposed rules would enhance the independence of regulatory functions and improve clarity leading 
to fewer disputes and more straightforward compliance/enforcement (question 1); and whether we 
consider that the proposed guidance provides sufficient detail to help us to interpret and comply 
with the proposed IGR (question 2).  

 



On the other specific questions that were asked, our response is: 

• Question 3: Is there any reason that your organisation would not be able to comply with the 
proposed IGR within six months? Please explain your reasons. 

Our current view is that the main change that we will need to implement will be to negotiate 
a new Delegation Agreement with CIPA and CITMA. At the moment, six months appears to 
be a reasonable time within which to conclude those negotiations.  
 
We may also need to request from the LSB a waiver from some of the requirements of Rule 
11 (Shared Services) because we currently sub-let premises from CITMA. As we have no 
other shared services and are likely to be moving offices later this year, this is unlikely to be 
an onerous process and should therefore be able to be completed within six months.  
 

• Question 4(a): Beyond the usual resources allocated to compliance with the IGR what, if any, 
additional resource do you anticipate you will need: (i) to assess compliance with the 
proposed IGR and then to make changes to come into compliance, if any are required; and 
(ii) to comply with the IGR on an ongoing basis? 

Our current view is that these issues will not require additional resources providing the LSB 
does not introduce (either initially or on in future) a complex reporting system for assessing 
compliance. It is essential that the LSB adopts a proportionate and targeted approach to 
monitoring compliance through its regulatory performance framework and ensures that it 
does not impose undue reporting burdens on smaller regulators. 
 

• Question 4(b): Do you agree with our assessment that the cost of compliance (which 
includes the costs of dealing with disputes and disagreements) will reduce under the 
proposed IGR? Please provide details of your assessment of the costs and actions associated 
with the initial assessment of compliance under the transition period and your estimation of 
the difference in the ongoing cost of compliance with the proposed IGR compared to the 
existing IGR. 

There will be an initial cost for us to negotiate a new Delegation Agreement (which may 
include obtaining external legal advice) and in conducting any required risk assessments. But 
our current view is that, once those have been completed, the cost of compliance for IPReg 
will not change materially under the proposed IGRs providing the LSB does not introduce 
(either initially or on in future) a complex reporting system for assessing compliance. It is 
essential that the LSB adopts a proportionate and targeted approach to monitoring 
compliance through its regulatory performance framework and ensures that it does not 
impose undue reporting burdens on smaller regulators.  
 

• Question 5: Please provide comments regarding equality issues which, in your 
view/experience, may arise from implementation of the proposed IGR. 

We have not identified any equality issues.  

Once the LSB has published the final IGRs and Guidance, we suggest it should consider whether it 
needs to review its enforcement policy to ensure that it is consistent with the residual assurance role 
of the ARs. Although the LSB has stated that it will be able to take enforcement action directly 



against a regulatory body,1 our view is that this merits further consideration in the context of an AR’s 
residual assurance role.  

I would be very happy to discuss our response with the LSB. 

 

Yours sincerely 

 

Fran Gillon 

Chief Executive  

  

                                                           
1 LSB: Combined note of December 2018 IGR workshops. LSB response to question 7.  



Annex A  

Overarching duty (draft Rule 1) 

1. We consider that it is helpful to have an overarching duty to which ARs and regulatory bodies 
are subject. However, in our view this duty should adhere strictly to the requirements of the 
Legal Services Act 2007 (“LSA”). This would reduce the scope for confusion that is inevitably 
introduced if the drafting of statutory rules and associated guidance differs materially from the 
LSA’s drafting.  

2. The LSA imposes a requirement on the LSB to make IGRs for the purpose of ensuring that: 

a. the exercise of an AR’s regulatory functions is not prejudiced by its representative 
functions; and 

b. decisions relating to the exercise of regulatory functions are so far as reasonably 
practicable taken independently from decisions relating to the exercise of representative 
functions.2  

3. We are concerned that the effect of the current drafting is to change the policy intention of the 
LSA because they seek to prohibit the influencing by ARs of regulatory functions.3 In our view, it 
is a legitimate activity of ARs (and representative bodies generally) to seek to influence 
regulatory bodies’/ decisions (and those of policy-makers more widely). Although behaviour that 
seeks to influence a regulatory body’s activities may become prejudicial, the judgement as to 
whether that has occurred must necessarily be case-specific. 

4. We note that during the passage of the Legal Services Bill, an amendment was proposed that 
would have removed the word “prejudiced” and inserted “improperly constrained or 
influenced” in its place.4 Hansard shows that, during the Committee discussion of the proposed 
amendment, the then Minister noted that it could be “reasonable for the representative arm to 
try to influence regulatory decisions” but that it was “important for the [LSB to be] able to take 
appropriate action where it considers that the [AR] is allowing representational interests to 
prejudice the exercise of regulatory functions”. The Minister also stated that “the use of the 
word ‘prejudiced’ is correct in the context”.5  

5. We now have a good working relationship with CIPA and CITMA. This is evidenced by monthly 
meetings between the three CEOs and quarterly meetings at Chair/President level. We see these 
as important to ensuring that we understand CIPA and CITMA’s views on particular issues and 
would not want to have to abandon them because they are an opportunity for the ARs to seek 
legitimately to influence us.  

6. Against this background, we therefore encourage the LSB to adhere to the LSA’s requirements 
and draft IGRs whose purpose is to ensure that regulatory functions are not prejudiced by 
representative functions.  

                                                           
2 LSA section 30(1) – emphasis added  
3 This concern also applies to other instances in the draft IGRs and Guidance that seek to prohibit an AR from 
influencing the regulatory body. 
4 https://publications.parliament.uk/pa/cm200607/cmbills/108/pb1081906.11-17.html - see proposed 
amendment to Clause 29  
5 https://publications.parliament.uk/pa/cm200607/cmpublic/legal/070619/pm/70619s02.htm - see discussion 
on Clause 29  

https://publications.parliament.uk/pa/cm200607/cmbills/108/pb1081906.11-17.html
https://publications.parliament.uk/pa/cm200607/cmpublic/legal/070619/pm/70619s02.htm


7. Other similar drafting concerns with this Rule are: 

a. The inclusion of representative “interests” in the prohibition.  

This term is not defined and we consider that this may be confusing given that the 
definition of “representative functions” in the LSA includes “the interests of persons” 
regulated by the AR;6 
 

b. The use of definitions for “regulatory arrangements” and “regulatory functions” that 
differ from the definitions in the LSA.  

The LSB asserts that: (a) the delegation of regulatory functions, and (b) the residual role 
to be assured of compliance with LSA s28 are regulatory arrangements/regulatory 
functions.7 However, the LSB has not provided any analysis to support this assertion.  
 
Following the principle set out above that the Rules (and Guidance) should adhere to the 
drafting of the LSA, we suggest that, if the LSB can provide a convincing analysis to 
support this assertion, a preferable approach would be to use the LSA’s definitions in the 
IGRs, but state in Guidance that it would not be “reasonably practicable” for an AR’s 
decisions about: (a) delegation of regulatory arrangements, and (b) assurance of 
compliance with LSA s28, to be taken independently of its representative functions; 
 

c. The Guidance states that ARs have a duty “to promote the regulatory objectives”.8 The 
actual duty in LSA s28 is for an AR “so far as reasonably practicable to act in a way (a) 
which is compatible with the regulatory objectives and (b) which [it] considers most 
appropriate for the purpose of meeting those objectives”.9 We encourage the LSB to 
adhere closely to the drafting of the LSA in order to avoid introducing requirements that 
go beyond an AR’s statutory duties.  

 

Duty to Delegate (draft Rule 2) 

8. We support the principle that the discharge of regulatory functions must be delegated to a 
separate, regulatory body and that, after delegation, the AR retains only a “residual role”.  

9. We have found that the model that IPReg, CIPA and CITMA operate, in which IPReg is a company 
limited by guarantee and has no significant shared services with either AR, generally operates 
well. However, it would be helpful if the LSB made clear in its guidance that, in CIPA and CITMA’s 
case, delegation does not have to be to two separate bodies – a continuing requirement to have 
separate patent and trade mark regulatory boards would fetter our ability (under Rule 4) to 
determine our own governance and structure. 

10. Please also see our comments on draft Rule 3 concerning the AR’s residual role after delegation.  

 

                                                           
6 LSA s27(2) 
7 Draft Guidance page 6 
8 Draft Guidance page 8 – emphasis added 
9 LSA s28(2) 



Provision of assurance to AR (draft Rule 3) 

11. The LSB states that an AR’s residual role is to assure itself that the regulatory body is compliant 
with LSA s28 (the regulatory objectives and better regulation principles) and that the AR’s 
activities must not duplicate the LSB’s oversight role, for example in assessing regulatory 
performance. As we have stated in our covering letter, this issue is absolutely key to reducing 
the likelihood of disputes about an AR’s legitimate role. It is not clear how the information that 
the LSB has suggested should be provided to the AR by the regulatory body actually relates to 
the requirements of LSA s28. It is therefore not clear to us how this information would help to 
inform an AR’s analysis of whether it can be assured that LSA s28 is being complied with. By way 
of examples, the draft Guidance states that: 

a. in order to be assured that a regulatory body is compliant with LSA s28, it would be 
“reasonably necessary” for the AR to receive information about: (1) governance 
arrangements, (2) arrangements for financial management and control, and (3) systems 
and processes for risk management and internal audit.10 Although we can see that 
information about these matters could provide assurance to the AR about the regulatory 
body’s continuing viability, it is not obvious how that information relates directly to 
compliance with the regulatory objectives and/or better regulation principles. The 
information that it is suggested is “reasonably necessary” is relatively narrow in its focus, 
whereas the matters covered by the regulatory objectives and the better regulation 
principles are extremely wide – and subject to legitimate differences of view as to their 
meaning. In our view, therefore, significantly more explanation is needed about what 
the LSB sees as the link between the suggested information and the requirements of LSA 
s28. It would also be helpful for the LSB to explain why it does not see matters such as 
processes for risk management and internal audit as being solely for consideration by 
the regulatory body’s Board;  

b. the Guidance suggests that the regulatory body must provide sufficient information to 
the AR about its compliance with Rule 6 (Individual Conduct), Rule 7 (Governance: Lay 
composition) and Rule 13 (Candour about Compliance).11 It would be helpful if the LSB 
explains what it considers to be the link between information relating to compliance 
with these specific Rules and the regulatory objectives and better regulation principles in 
LSA s28.  

12. The LSB’s draft Guidance states that the regulatory body must provide information “as a part of 
the AR”.12 This is not the case for IPReg – we are not “part of” CIPA or CITMA. We suggest that 
this phrase is removed.  

13. There appears to be some contradiction in the draft Guidance about who determines the 
information that the regulatory body provides to the AR. On page 14, the draft Guidance states 
that “it is not purely for the regulatory body to determine what information is required” (and 
then provides examples of the circumstances in which an AR can request information). However, 
on the next page, the draft Guidance states that “the regulatory body must assess what 
information is reasonably necessary for the AR to be assured of compliance”. Greater clarity is 
therefore required on this issue.  

                                                           
10 Draft Guidance pages 10-11 in relation to the Duty to Delegate (draft Rule 2) 
11 Draft Guidance page 14 
12 Draft Guidance page 14 



14. On a related matter, although we appreciate that the LSB wants to provide as much certainty as 
possible in the Guidance about the basis on which information must be provided to the AR, the 
tests of “reasonable grounds” and “objective justification” are complex legal concepts. As such, 
they are likely to lead to differences of opinion between the regulatory body and the AR about 
whether requests for information are compliant with the IGRs. One of the examples given of 
reasonable grounds for an AR to question the information provided by the regulatory body is 
where “the level of detail is inadequate for the AR to comply with other statutory obligations” 
(emphasis added).13 In the context of the specific policy objective of the IGRs (set out in LSA 
s30(1)), we question whether there can be legitimate requests for information to aid an AR’s 
compliance with obligations that are not in the LSA (or other sector-specific legislation 
concerning regulatory arrangements/functions).  

 

Regulatory autonomy (draft Rule 4) 

15. In terms of the drafting of this Rule, following the principles set out above, we consider that it is 
preferable to adhere to the drafting of the LSA, rather than risk imposing additional duties on 
regulatory bodies and ARs. So, in this draft Rule, rather than expecting the regulatory body to 
“meet the regulatory objectives in accordance with the better regulation principles” (which are 
not the requirements in the LSA s28), it would be better to simply state the Rule as: 

The regulatory body must independently determine the most appropriate and effective 
way of discharging its functions to comply with the requirements of LSA s28(2) and 
s28(3).  
 

16. Similarly, the draft Guidance states that LSA s28 requires that the discharge of regulatory 
functions “follows” the regulatory objectives.14 It also states the need to “work towards the 
regulatory objectives” and “observe the better regulation principles”.15 These phrases do not 
reflect the requirements in the LSA.  

17. The requirement to be “accountable” needs to be included in the list of better regulation 
principles on page 18 of the draft Guidance.  

 

Prohibition on dual roles (draft Rule 5) 

18. We have no specific drafting comments on this Rule or Guidance.  

 

Individual conduct (draft Rule 6) 

19. We have no specific drafting comments on this Rule or Guidance.  

 

                                                           
13 Draft Guidance page 15 
14 Draft Guidance page 18 
15 Draft Guidance page 20  



Governance: lay composition (draft Rule 7) 

20. We suggest that it would help to reinforce the importance of having a lay majority if the IGRs 
also required a lay majority and Chair on a regulatory body’s sub-committees (or similar), in 
particular those dealing with disciplinary matters.  

 

The Regulatory Board: Appointments and Terminations (draft Rule 8) 

21. Whilst we support the policy objective of ensuring that the regulatory body controls all elements 
of is governance, we are concerned about the absolute prohibition on the AR having any 
involvement in the appraisal process for the Chair of the regulatory body.16 We consider that it 
may be appropriate for the regulatory body to request feedback on its Chair’s performance from 
senior representatives of the AR. However, it must be for the regulatory body to decide whether 
to do so and the extent to which that feedback influences the appraisal.    

 

Regulatory Resources (draft Rule 9) 

22. IPReg currently derives most of its income from practising fees and controls its own budget; it 
does not remit any money from practising fees to CIPA or CITMA for permitted purposes. We 
therefore consider that we currently have the autonomy we need in terms of our budget and 
resources. However, we nevertheless consider that it is essential that there is clarity in this Rule 
about regulatory resources and do not consider that the current drafting achieves this.  

23. In order to achieve this clarity, we would again encourage the LSB to adhere closely to the LSA’s 
requirements. The LSA states that the IGRs must require each AR to: 

“take such steps as are reasonably practicable to ensure that it provides such resources 
as are reasonably required for or in connection with the exercise of regulatory 
functions”17 

This statutory requirement has been changed in the draft Rule to an obligation on an AR to 
“provide such resources as are reasonably required for its regulatory functions to be efficiently 
and effectively discharged” (emphasis added).  

24. This drafting appears to create a contradiction with the draft Guidance which states that the 
assessment of what resources are reasonably required will be carried out by the regulatory body 
where an AR has delegated its regulatory functions.18 Whilst this approach is consistent with the 
LSB’s overall policy objectives, we do not consider that it is consistent with the Rule as currently 
drafted.  

25. We suggest that retaining the wording of the LSA in the Rule would be preferable. The LSB’s 
Guidance would then set out what it considers to be reasonably practicable steps that an AR 
could take to achieve compliance with the Rule – these could include delegation to the 
regulatory body of the assessment of what resources are reasonably required.  

                                                           
16 Draft Guidance page 26 
17 LSA s30(3)(a) – emphasis added 
18 Draft Guidance page 27 



 

Regulatory body budget (draft Rule 10) 

26. We have no specific drafting comments on this Rule or Guidance.  

 

Shared services (draft Rule 11) 

27. We have no specific drafting comments on this Rule or Guidance.  

 

Communication by persons involved in regulation (draft Rule 12) 

28. We have no specific drafting comments on this Rule or Guidance.  

 

Candour about compliance (draft Rule 13) 

29. We fully support the policy objective of this draft Rule. However, it would be helpful for the LSB 
to explain why it considers that the powers that it already has under LSA s55 are insufficient to 
enable it to gather information about compliance with the IGRs. Notwithstanding that point, in 
the draft Guidance, the LSB states that the requirement to respond “promptly” to requests for 
information from the LSB means “within a maximum of 10 clear working days”.19 The draft 
Guidance also states that the requirement to respond “fully” means “providing the information 
requested in full and any further information which is directly relevant”.20 The Guidance later 
states that a “reasonable time” for remedying a breach of the IGRs is “subject to an overall time 
limit of three months”.21 We suggest that the LSB should moderate the drafting of the Guidance 
to make clear that these are indicative timescales only.   

30. In terms of notifying the LSB about non-compliance, it would be helpful if the Guidance made 
clear that the regulatory body can also inform the LSB about non-compliance. As drafted 
(notwithstanding the provisions in draft Rule 12: Communication by persons involved in 
regulation) the onus appears to be solely on the AR.22  

31. In terms of rectifying non-compliance, we would like further clarity about whose responsibility it 
is to remedy a breach. The example given in the draft Guidance is of a decision being taken by a 
regulatory board that did not have a lay majority or lay Chair. The draft Guidance states that the 
AR would have to consider how that situation arose and takes steps to ensure that it does not 
recur, for example “by update training to members of the board and/or amendments to its 
procedure for arranging board meetings to ensure a lay chair or majority at every meeting in 
future”. We accept that in the example given, there would be a need for IPReg to report the 
matter to CIPA and CITMA. However, we do not consider that it would be appropriate for CIPA 
or CITMA to be involved in organising “update training” for IPReg’s Board members. Nor would it 

                                                           
19 Draft Guidance page 33 
20 Draft Guidance page 33 
21 Draft Guidance page 34 
22 Draft Guidance page 34 



be appropriate for them to seek to make amendments to IPReg’s procedures to ensure a lay 
majority and Chair since these are to be decided independently by IPReg.  

 

Disputes and referrals for clarification (draft Rule 14) 

32. It would be helpful if the Rule itself (rather than the Guidance alone)23 made clear that the 
regulatory body can also refer disputes to the LSB.  

33. We found that the example given of where the regulatory body and the AR have been unable to 
resolve a dispute about the lay make-up of a regulatory board to be confusing.24 Other draft 
Rules require a lay majority (draft Rule 7) and require the regulatory body to determine 
independently its Board appointments (draft Rule 8). The AR should not, therefore, be playing 
any role in these activities and it is not clear why a dispute between the AR and the regulatory 
body could arise.  

34. In terms of whether the LSB responds to any referral for clarification, although we understand 
that the LSB may not wish to consider an issue in detail, we would nevertheless expect the LSB 
to explain why it has decided not to respond.25 It would therefore be helpful for the LSB to make 
explicit in the Guidance that it will do so.  

 

Guidance (draft Rule 15) 

35. We have no specific drafting comments on this Rule or Guidance.  

 

Saving provisions (draft Rule 16) 

36. We have no specific drafting comments on this Rule or Guidance.  

 

Exemptions (draft Rule 17)  

37. We have no specific drafting comments on this Rule or Guidance.  

 

 

                                                           
23 Draft Guidance page 36 
24 Draft Guidance page 36 
25 Draft Guidance page 37 




