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The Mercer Review 2021 - commentary by IPReg 

There can be no doubt that much energy, work and enthusiasm has gone into the Mercer Review. 
We look forward to working together with other stakeholders where improvements can be made to 
regulatory standards. To that end, we are deliberately limiting our comments to those areas on 
which we should be commenting as regulator of the patent and trade mark professions, and not on 
those which are a matter for the representative body. As the legal regulator, IPReg’s responsibilities 
cover a broad range of activities including: 

• education and training requirements for qualification as an attorney;
• requirements for admission to the register for attorneys and firms;
• keeping the registers of attorneys and firms;
• setting the requirements for continuous professional development so that

the knowledge, skills and expertise of attorneys is maintained at an
appropriate level;

• setting and enforcing rules and regulations which set out the standards required of
those we regulate; and

• handling complaints of misconduct made against an attorney or firm regulated by
IPReg.

The report is welcome in several respects, not least that IPReg had deliberately scheduled relevant 
work to occur following the report’s publication. We note the very laudable points listed in the 
Executive Summary, although they do not appear to directly reflect the recommendations and 
conclusions in each of the chapters. We are pleased to see that the research we previously 
commissioned and reported on in 2017 was included in the reference materials. We welcomed the 
dedicated CIPA webinar which expanded on many of the issues raised by the review and brought 
them to life.  As with so many systems and processes, the Covid-19 pandemic has been a disrupter 
and, despite the great deal of difficulty encountered, especially in the early months, this has also 
provided a catalyst for some positive changes and we welcome these where they have occurred, 
particularly in the online delivery of examinations. 

The recommendations regarding the Final Diploma examinations will help inform the scheduled 
2022 IPReg accreditation assessment of those examinations. In turn, those accreditation processes, 
along with the Mercer Review recommendations regarding the Foundation and Final syllabi, will help 
inform the 2022-23 scheduled independent specialist review of the IPReg Accreditation Handbook. 
This root and branch review will cover the standards set out in the Handbook, define the syllabus of 
the Advanced Level Qualifications (both patent and trade mark), and review the syllabus of the 
Foundation Level Qualifications. Please note that the position given at 3.3.2 of the Review is 
incorrect: the accreditation standards, criteria and process set out in the IPReg Accreditation 
Handbook, apply to both the Foundation and Final examinations, as they do all other IPReg 

https://ipreg.org.uk/sites/default/files/IPReg%20Accreditation%20Handbook%20Update%20Summer%202021.pdf


2 

accredited qualifying pathways. The Handbook currently does not define the syllabus of the 
Advanced Level Qualification syllabus, which the independent review will address.  

The primary catalyst for change in the education standards and structure must be an identifiable, 
verifiable, risk to the regulatory objective to encourage an independent, strong, diverse and 
effective legal profession. That must be evidence-based, and we note that there are instances in the 
report where the findings are not corroborated, nor do the author’s recommendations appear to 
flow from, or correlate with, reported findings1. We have prepared a table setting out IPReg’s 
position on the recommendations made which reference IPReg specifically.  In the table, we provide 
our policy response, or where appropriate, indicate whether we consider the recommendation does 
not engage IPReg’s regulatory remit or otherwise lacks an appropriate evidence base.  The table 
should be read in conjunction with this response in which we specifically highlight our policy position 
in relation to the common examination recommendation.  We felt this recommendation merited a 
detailed response given its significance in the absence of an appropriate evidence base.  

FD4 Infringement and Validity 

On specific recommendations, the FD4 Infringement and Validity examination would seem the right 
place to start given it was issues with this examination which led to CIPA commissioning the broader 
Mercer Review. We would support everything said about improving this examination and endorse 
simplifying what FD4 covers and ensuring no overlap, the practical proposal of shortening the 
examination to 4 hours2  and the continuing provision of online examinations.  

We agree that examiners should take a holistic approach, determining a candidate’s overall 
competence rather than hanging marks on particular items; and providing transparency on what an 
individual needs to do in broad terms to pass the examination. We will welcome the Patent 
Examination Board’s (PEB’s) response to those, and other Final Diploma recommendations, through 
the IPReg accreditation of the PEB Final Diploma Examinations, which will be our next step.   

Continuing Professional Development and Litigation 

Responses to the IPReg Call for Evidence on the regulatory arrangements have prompted IPReg 
internal discussions and those with stakeholders regarding CPD and on how and when litigation skills 
should be taught and assessed. Our consultation regulatory arrangements consultation launched on 
17 December proposes a form of the litigation skills course as a prerequisite to registration and we 
look forward to receiving views on how and in what form the course might be delivered going 
forward. It also looks to strengthen the onus for carrying out CPD on the Registrant. 

1 Or where a finding/evidence base is not provided, or is limited. 
2 We acknowledge the examination may have grown to 5 hours out of a desire to help candidates, but suggest 
that the longer format likely tests stamina to an inappropriate degree. 

https://ipreg.org.uk/sites/default/files/27052021%20Published%20Summary%20of%20Responses%20to%20Call%20for%20Evidence.pdf
https://ipreg.org.uk/about-us/consultations/open-consultations
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Common examination-only approach 

An example of where there is insufficient evidence is the recommendation that individuals seeking 
to qualify as patent attorneys should be required to take common examinations as exclusively 
provided by the PEB. The report did not provide any evidence that there is a significant risk to the 
regulatory objective to encourage an independent, strong, diverse and effective legal profession to 
justify this recommendation.  Even if there were, IPReg would not see a return to centralised 
examinations as the solution to it and rather consider it to be a retrograde step, returning to the 
situation of 20-30 years ago, which was criticised in the independent Sherr Review.  IPReg sets 
accreditation standards which must be met by all delivery agents, and we can see no evidence for 
the argument that those standards are not being met by the qualification providers. This lack of 
evidence in support of the recommendation, together with what we understand to have been a very 
wide range of often conflicting consultation responses from stakeholders3, would suggest there is 
not a clear evidence base upon which IPReg could rely as a key driver of regulatory reform.   

IPReg notes the rationale for reintroducing the common examination-only approach is the FD1/FD4 
pass rate, with the assertion that the pass rate was higher in those that undertook the PEB 
Foundation examinations.  Given the limited statistical analysis in forming this assertion, and the 
consistently low FD4 pass rate across all candidates, we would not consider the argument for a 
common examinations-only route to be made out.   

Further, IPReg considers that the examinations-only approach may potentially create an access 
barrier, putting at a real disadvantage those in a poorer training environment whose employer may 
not support them to access additional, non-compulsory courses.  The professional members of the 
Board agreed with opinions provided in the CIPA dedicated webinar which illustrated that the 
variance of training and qualification courses provides opportunities to build long-lasting 
relationships across firms, learn about how other businesses operate, and build industry confidence 
with peers.  The regulated community is richer for all trainees having parity of opportunity, which is 
not synonymous with homogeneity.  Whilst an examinations-only pathway may suit the learning of 
some people, it won’t suit others and IPReg is clear that a diversity of qualifying pathways, both at 
Foundation and Advanced Level, is central to promoting the regulatory objective and to providing 
equity of outcomes.  

IPReg notes that the Solicitors Regulation Authority has moved to adopt a common examinations 
approach and so there may be appetite for such a model in another part of the legal services sector.  
However, the success of this approach is yet to be tested, and there is no evidence that what may 
be suitable for solicitors, and the broad network within which they operate, is automatically 
appropriate for the smaller, specialist patent profession. It is worth noting also that the solicitor 
examinations will be set and administered by the regulatory body, not the professional body. 

The report queries IPReg’s requirements for independence between CIPA and the PEB, citing the 
examinations for legal executives as being set and administered by the Chartered Institute of Legal 
Executives Limited (CILEx), the professional body. It is the case that the legacy knowledge 
qualification, which is currently being phased out, has resided with CILEx, but we understand there 
to be significant governance, permission and reporting requirements placed upon the CILEx 

3 As was made apparent in the Mercer Review webinar 29 October 2021. 
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Qualification Committee, on which a member of CILEx Regulation Limited sits, underlining the fact 
that standards of education and training are regulatory matters. In any event, the new education 
standards for Chartered Legal Executives, approved by the Legal Services Board in June of this year, 
will bring the qualifications back to CILEx Regulation Ltd, the regulatory body, which will accredit 
qualification providers.  

Entry of attorneys to the register(s) and the maintenance of the integrity of the register(s) are core 
regulatory functions and lie wholly with the independent regulator acting to promote the regulatory 
objectives set out in the Legal Services Act. IPReg would be concerned if a perception developed 
that a professional membership body controls entry to the profession. 

Conclusion 

It is clear that there are many persons working diligently and passionately across the patent 
attorney profession, to deliver and assess the PEB Examinations, to support trainees, and to inform 
and author the Mercer Review report. We welcome the potential improvements that the report’s 
recommendations may bring to the FD4 Infringement and Validity Examination, the issues with 
which were the trigger for the review; and we look forward to working with stakeholders where 
improvements can be made to regulatory standards, through the ongoing regulatory arrangements 
review, the 2022 scheduled accreditation assessment of the PEB’s Final Diploma Examinations and 
the planned independent review of the IPReg Accreditation Handbook. 

Lord Smith of Finsbury 

Chair, Intellectual Property Regulation Board 

23 December 2021 

https://cilexregulation.org.uk/education-standards-cle/
https://cilexregulation.org.uk/education-standards-cle/
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